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DIGEST: 

1 .  A b i d  bond may be required where payment and 
performance bonds a l s o  a re  required and  the 
se rv ices  covered by the s o l i c i t a t i o n  a r e  
e s s e n t i a l  t o  the operat ion of  a government 
i n s t a l l a t i o n .  The r u l e  app l i e s  whether o r  
no t  the se rv i ces  covered a re  sub jec t  t o  the 
contingency of congressional approval before 
award. 

2 .  GAO w i l l  n o t , o b j e c t  t o  a n  agency's use, i n  
an adver t i sed  procurement f o r  food se rv ices ,  
of m i n i m u m  s t a f f i n g  requirements which 
r e f l e c t  i t s  minimum needs and a r e  intended 
to  ensure t h a t  those needs a r e  met. 

J . E . D .  Service Co. p r o t e s t s  the terms of i n v i t a t i o n  
fo r  b i d s  ( I F B )  No. D A B T 2 3 - 8 5 - B - 0 0 1 9 ,  a s m a l l  business s e t -  
a s ide  issued by the Department of the Army for f u l l  food 
and d i n i n g  a t tendant  s e rv i ces  a t  Fort  Knox, Kentucky. The 
con t r ac t  is f o r  a 6-month base period w i t h  op t ions  t o  
extend for  four consecutive 1-year per iods.  Bid opening 
was February 26, 1985. J . E . D .  protes ted  t o  our Off ice  on 
February 2 5 ,  b u t  d i d  not s u b m i t  a b i d .  T e n  o the r  firms d i d  
compete, and award is being withheld pending our decis ion.  

We deny t h e  p r o t e s t .  

J.E.D. f i r s t  contends t h a t  t h e  A r m y  exceeded i t s  
au tho r i ty  i n  requi r ing  a b i d  bond f o r  one sec t ion  of the 
IFB, Group 11, because t h e  s o l i c i t a t i o n  s t a t e d  t h a t  Group 
I1 work could not be awarded u n t i l  congressional approval 
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was ob ta ined . l /  J . E . D .  a rgues  t h a t  i n  o rde r  t o  r e q u i r e  a 
bid bond, the-Army s h o u l d  have had a u t h o r i t y  t o  award a 
c o n t r a c t  a t  t h e  time the  s o l i c i t a t i o n  was issued.  

T h e  I F B  included a n o t i c e  t h a t  b i d  bonds were 
r equ i r ed ,  re ferenc ing  P a r t  I V ,  Sec t ion  L ,  Paragraph 5 .  
Thac  paragraph s t a t e d  t n a t  a " B A ~  Bond . . . i n  a penal sum 
of not l e s s  than 20  percent  of the t o t a l  b i a  p r i c e  €or  
Groups I ,  11, and V s h a l l  accompany each b i d . "  The Army 
determined t h a t  t h e  amount of t h e  b i d  guarantee ,  20 percent  
of the b i d  p r i c e ,  which is the  m l n i m u m  requi red  by  the 
Federal  Acquis i t ion  Regulation ( F A R ) ,  48 C.F.R.  S 28.10'1-3 
(1984), was sufef ic ien t  t o  cover the  a d d i t i o n a l  c o s t s  t o  the 
government should award of the  c o n t r a c t  be precluded. T h e  
s o l i c i t a t i o n  a l s o  requi red  performance and payment bonds. 
The Army j u s t i f i e s  the imposi t ion of the bonding  requi re -  
ments on the b a s i s  t h a t  t h e  success fu l  bidder  w i l l  have 
ex tens ive  use o f  government fu rn i shed  equipment and t h a t  
t h e  s e r v i c e s  i n  ques t ion  a r e  c r i t i c a l  t o  t h e  ope ra t ion  of 
the  i n s t a l l a t i o n .  

W e  agree  w i t h  the  A r m y  t h a t  the  e s s e n t i a l  na tu re  of 
food s e r v i c e s  provides  an adequate j u s t i f i c a t i o n  f o r  
r equ i r ing  a b i d  bond; t h e  FAR expres s ly  a u t h o r i z e s  t h e  use 
of s u c h  bonds  where, a s  here ,  performance and payment bonds 
a r e  found t o  be necessary.  - See 48 C.F.R. 28.101-1. The 
purpose of a b i d  bond is t o  p r o t e c t  the  government from 
reprocurement c o s t s  i f  t h e  s u c c e s s f u l  bidder  f a i l s  to  
execute  the requi red  c o n t r a c t  documents  and s u b m i t  the  
requi red  performance and payment bonds. - See Inland Serv ice  
Corp., B-211202, Apr. 20, 1983, 83-1 CPD 11 425. The f a c t  
t h a t  award of t h e  Group I1 s e c t i o n  of t h e  s o l i c i t a t i o n  was 
s u b l e c t  t o  the  contingency of congress iona l  approval before  
award does  not  a f f e c t  t h e  v a l i d i t y  of the  bonding 
requirement;  should t h e  approval  be forthcoming, the agency 
would indeed r e q u i r e  t h e  same p r o t e c t i o n  t h a t  the bond 
a f f o r d s .  Moreover, a l l  s o l i c i t a t i o n s  a r e  p o c e n t i a l l y  

- 1/The work requested by Group I1 was previous ly  the sub- 
j e c t  of a c o s t  comparison s t u d y  under O f f i c e  of Management 
and Budget C i r c u l a r  N o .  A-76. Pursuant  t o  t h e  Department 
of Defense Author iza t ion  A c t  of 1981, Pub. L. No. 96-342, 
t i t l e  V ,  S 502, Sept .  8, 1980, 94 S t a t .  1086, a s  amended by 
P u b .  L .  N o .  97-252, t i t l e  XI, S 1 1 1 2 ( a ) ,  Sept .  8, 1982, 
96 S t a t .  747, congress iona l  n o t i f i c a t i o n  i s  necessary 
before  an award based on the cost comparison may be made. 
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subjec t  t o  c o n t i n g e n c i e s ,  s u c h  as c a n c e l l a t i o n  for  
appropriate  r e a s o n s  or award f o r  lesser q u a n t i t i e s  t h a n  
those a d v e r t i s e a .  However, t h i s  p o s s i b i l i t y  does n'ot 
o b v i a t e  t h e  o t n e r w i s e  v a l i d  r e q u i r e m e n t  t h a t  a b i a  be  
a c c o m p a n i e a  by a bond .  

becond,  J .E .D.  a r j u e s  t n a t  the A r m y ' s  mininium s t a t f i n g  
r e q u i r e m e n t s ,  s p e c i f l c a l l y  fo r  I ' f  i r s t  cooks," a r e  n o t  
c o n s i s t e n t  f o r  t h e  v a r i o u s  d i n i n g  f a c i l i t i e s  l i s t e d  i n  t h e  
s o l i c i t a t i o n ,  dnd do n o t  c o i n c i d e  w i t h  g e n e r a l l y  a c c e p t e d  
i n d u s t r y  s t a n a a r d s  t h a t  woulcl p e r m i t  cooks t o  a r r i v e  
s h o r t l y  before t h e  d i n i n g  f a c i l i t y  o p e n s  a n a  t o  l e a v e  a t t e r  
it closes.  J . E : D .  a l so  asser t s  t h a t  Army p e r s o n n e l  t o l a  
J.b.D.'s p r e s i d e n t  t o  "p lace  t h e  f i r s t  cooks o n  e x t e n d e d  
breaKs." T h e  Army r e s p o n d s  t h a t  t n e  manpower r e q u i r e m e n t s  
i n  t h e  s o l i c i t a t i o n  r e f l e c t  t h e  minimuin number of labor 
h o u r s  n e c e s s a r y  f o r  f i r s t  cooks. P a s t  s u b s t a n a a r a  
p e r f o r m a n c e  of c o n t r a c t o r s  who c u t  back o n  t h e  number of 
e inp loyees  a n d  t h e i r  work h o u r s ,  t h e  Army a r g u e s ,  p r o v e a  
t h a t  s t a f f i n g  y u i d e l i n e s  were n e c e s s a r y  to  e n s u r e  t h a t  i t s  
minimum n e e d s  w o u l d  be m e t .  T h e  Army a lso d e n i e s  t n a t  i t  
t o l d  t h e  protester t o  p l a c e  i t s  e m p l o y e e s  o n  e x t e n d e d  
breaks. 

T h e  r e s p o n s i b i l i t y  f o r  a r a f t i n g  s p e c i f i c a t i o n s  t h a t  
r e f l ec t  t h e  minimum n e e d s  of t h e  g o v e r n m e n t  is p r i m a r i l y  
t h a t  of t h e  c o n t r a c t i n g  w e n c y ,  a n d  w e  t he re fo re  w i l l  n o t  
q u e s t i o n  s p e c i f i c a t i o n s  i n  t h e  a b s e n c e  o f  showing  t h a t  t h e y  
do n o t  r e f l e c t  t h e  a g e n c y ' s  minimum n e e d s .  Winandy 
G r e e n h o u s e  C o . ,  I n c . ,  B-20ti876, J u n e  7, 1983 ,  b3-1 CYD 
11 615. M o r e o v e r ,  o u r  O f f i c e  h a s  s p e c i f i c a l l y  f o u n d  t h e  u s e  
of minimum manning  r e q u i r e m e n t s  i n  a d v e r t i s e d  p r o c u r e m e n t s  
to  o e  permissible.  - S e e  P a l m e t t o  E n t e r p r i s e s ,  I n c . ,  e t  a l . ,  
B-193843, e t  a l . ,  Aug. 2, 1979 ,  79-2 CPD 11 74.  J.E.D. has 
d o n e  no  more t n a n  d i s a g r e e  w i t h  t n e  manning  l e v e l s  for 
a i f f e r e n t  d i n i n g  f a c i l i t i e s  t h a t  r e f l ec t  t h e  r e a s o n e d  
j u d g m e n t  of t h e  Army p e r s o n n e l  r e s p o n s i b l e  f o r  food 
services a t  P o r t  Knox. T h i s  does n o t  p r o v i d e  u s  a basis 
f o r  q u e s t i o n i n g  t h e  s o l i c i t a t i o n ' s  manning  l e v e l s .  Dragon 
Services, I n c . ,  B-213U41, Mar. 1 9 ,  1984 ,  84-1 CPD 11 322. 

I n  a a d i t i o n ,  t n e  p r o t e s t e r ' s  a s s e r t i o n  t h a t  t h e  
c o n t r a c t i n g  o f f i ce r  t o l d  it t o  place cooks o n  e x t e n d e d  
b r e a k s  is  n o t  s u p p o r t e d  by o t h e r  e v i a e n c e .  The  c o n t r a c t i n g  
o f i i c e r  d e n i e s  t h a t  h e  made t h a t  s t a t e m e n t  and  asser ts  t n a t  
h e  t o l d  J . E . D .  t h a t  t h e  management of e m p l o y e e s  was t h e  
r e s p o n s i b i l i t y  of t h e  c o n t r a c t o r .  T h i s  is  s u p p o r t e d  by 
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Technical Exhibit 12 of the solicitation, which states 
that it is the contractor's responsibility to ascertain the 
mannours requirea to perform tne work so lony as the 
minimum staffing hours are met. From this record, we can 
o n l y  concluae tndt the protester has n o t  met i t s  burden of 
arfirmacively p r o v i n g  i t s  case. Canon  U . S . A . ,  I n c . ,  
3 - 2 1 3 5 5 4 ,  r i u g .  L U ,  l Y b 4 ,  8 4 - 2  LPU 11 195.  

he d e n y  the protest. 

0 General Counsel 
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